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Right of American Corporation to Sue in 
Mexican Courts 


As a result of a recent decision 
of the Mexican Supreme Court, 
that in the Palmolive Company case, 
a serious situation, serious, if not re- 
lieved, because of the burden the 
taking of one of the several possible 
then necessary protecting steps will 
impose, has developed for those 
American corporations which, 
though they are not engaged in, or 
do not intend to do, business in 
Mexico and so are not registered 
there or have not considered regis- 
tration as essential, are nevertheless 
either doing, or about to do, busi- 
ness with Mexico. Quoting from 
Commerce Reports (United States 
Department of Commerce, Wash- 
ington), issue of March 17, 1930: 
“The statutory regulation of for- 
eign corporations ‘doing business 
within Mexico’ was not altered, nor 
was their legal status affected by the 
recent decision. They must register 
in Mexico in order to protect rights 
arising in their favor in that coun- 
try. Foreign corporations that ‘are 
doing business with Mexico’ must 
take thought of any alteration in 
their position, inasmuch as it is in- 
* dicated that they must register to 
avail themselves of the protection of 
the Mexican courts.” The Palm- 
olive Company, a Delaware corpo- 
ration, not then registered in Mex- 
ico, brought an action in one of the 
Mexican lower courts for infringe- 
ment of its trade-mark duly regis- 
tered in Mexico under the trade 
mark law. When the case reached 
the Supreme Court that court de- 
nied the juridical existence of the 
company and so its right to main- 
tain the suit holding that before a 
foreign company may sue in Mexi- 
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can courts it must have a personal- 
ity recognizable in Mexico and must 
have existence in the Republic, and 
that only by complying with the 
laws of the country relating to reg- 
istration may its personality be rec- 
ognized and its existence be estab- 
lished. As to the Washington Con- 
vention of 1911 for the Protection 
of Industrial Property to which 
Mexico became a party in 1925 and 
which dispenses with “any obliga- 
tion of domicile or of establishment 
in the country where the protection 
is claimed,” the court simply says 
that while it is true that no obliga- 
tion of domicile may be imposed on 
the individuals of the Union in the 
country where the protection is 
sought nevertheless this does not 
preclude the necessity on the part 
of a foreign corporation, before in- 
voking the Convention, of proving 
its juridical existence which, under 
Mexican law, is possible by registra- 
tion only, existence being a distinct 
consideration from domicile. It is 
understood that trademark, manu- 
facturers, and export associations 
are actively moving in the matter, 
including the making of effort to 
enlist the good offices of the diplo- 
matic agencies of Washington, to 
the end that a way may be found, 
speedily, to make possible the enun- 
ciation of a less stringent rule 
under Mexican law. It is to be 
noted that a first decision of the 
Mexican Supreme Court has not the 
binding effect of one by our own 
Supreme Court. Such a decision is 
not final, necessarily, and usually is 
not considered binding, even on the 
lower Federal courts, until the Su- 
preme Court upholds its first deci- 
sion in subsequent cases. 
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Domestic Corporations 


California. 





Delaware. 





Multiple incorporation to lessen taxation. The parties in inter- 
est here considered it advisable to operate the business of, (1) picking- 
up and distributing freight and (2) transporting freight between fixed 
termini, by means of two separate corporations. The effort of the 
taxing authorities was to add to the gross receipts of the corporation 
transporting freight over the public highways between fixed termini 
the gross receipts of the pick-up and distributing corporation for the 
purposes of the gross receipts tax on transportation facilities. The 
Supreme Court of California grants the application for a writ of man- 
date directing the State Controller to issue to petitioner a receipt show- 
ing taxes paid in full, such taxes having been computed and paid on the 
basis of the gross receipts of the petitioning corporation from its busi- 
ness which is that of transporting freight between fixed termini. After 
stating that the two mentioned activities are not inseparable the court 
says: “We think it may be stated as a reasonable conclusion of the 
whole matter that any citizen or group of citizens seeking to engage in 
any single line or in several allied lines of business endeavor by which 
property is accumulated and profits derived may adopt whatever lawful 
means may exist for the lessening of the burden of taxes which in one 
form or other may be laid upon such properties or profits.” Pioneer 
Express Co. vs. Riley, Controller, 284 P. 663. Thelen & Marrin, of 
San Francisco, for petitioner. U. S. Webb, Atty. Gen., and R. L. 
Chamberlain, Deputy Atty. Gen. (Dixwell L. Pierce, of Sacramento, 
of counsel), for respondent. 


Unfair competition; similarity of corporate names. Here, the 
complainant Standard Ojilshares, Inc., a Delaware corporation (invest- 
ment trust), claiming unfair competition, sought to enjoin defendant 
Standard Oil Group Inc., a Delaware corporation (investment trust), 
from using its corporate name, from issuing and selling its “Standard 
Oil Trust Shares” and from designating its trust shares by any other 
name similar to “Trustee Standard Oilshares” used by complainant, 
and for an accounting. Each of the investment trusts is of the fixed 
type, the holdings being limited to shares of “Standard Oil.” The 
Delaware Court of Chancery, New Castle County, dismisses the bill. 
Suffice it to say that the court finds each name typically descriptive and 
permissible, the trust certificate designations sufficiently dissimilar, and 
no unfair competition. As to similarity of corporate names and unfair 
competition the court notes that when the two trusts here involved were 
incorporated the Delaware law provided that in selecting a name a new 
corporation must choose one that “shall be such as to distinguish it from 
any other corporation engaged in the same business, or promoting or 
carrying on the same objects or purposes in this state,” but that as 
amended in 1929 the law provides that the name “shall be such as to 








The Corporation Journal 175 


distinguish it upon the records in the office of the Secretary of State 
from the names of other corporations organized under the laws of this 
State.” The Chancellor says: “The statute as now amended is the 
law and no corporation theretofore created can rest any rights on the 
statute as it formerly existed. This is for two reasons, first, all cor- 
porate charters are held subject to amendment of the act, and secondly, 
the statute as it formerly existed did not assume to confer any vested 
rights in a name when chosen. It simply undertook to place an inhibi- 
tion on corporations subsequently created. It still imposes an inhibi- 
tion but the scope of it is very much narrowed. Now, the only statutory 
restriction in the choice of a name is that it must be distinguishable on 
the records in the office of the Secretary of State. I suppose, though 
it is not necessary to say so, that the question of distinguishableness 
would rest largely in the secretary’s discretion. The present state of 
the law is then that in a matter involving the rivalry of corporate names 
judicial cognizance of the controversy is not amplified by statutory pro- 
visions as was formerly the case, but rests solely in the field of general 
law dealing with unfair competition.” Standard Oilshares, Inc. vs. 
Standard Oil Group Inc., decided April 2, 1930, (not yet officially re- 
ported). Charles F. Curley, of Wilmington, and with him John Schur- 
man Myers, Frederick W. R. Pride, Joseph A. Barrett, all of the firm 
of Hughes, Schurman & Dwight, of New York, N. Y., for complainant. 
Caleb S. Layton, of the firm of Richards, Layton & Finger, of Wil- 
mington, for defendant. 


Florida. 


Subscriber’s obligation under stock “subscription upon special 
terms”. Action is to recover the unpaid portion of a stock subscrip- 
tion. As a defense the subscriber contended that he was discharged from 
the contract because the corporation breached an alleged oral agree- 
ment, which was a “subscription upon special terms.” The Supreme 
Court of Florida, affirming the judgment below sustaining the demurrer 
to the pleas, finds, citing the text books, “that a subscription upon a 
condition subsequent, sometimes designated ‘subscription upon special 
terms,’ is a contract of absolute subscription on the part of the sub- 
scriber, coupled with a contract on the part of the corporation that 
it will perform certain stipulated acts, and it renders him absolutely lia- 
ble to pay the amount thereof according to its terms, from the time it 
is accepted. The failure to perform the conditions prescribed does not, 
therefore, give to the subscriber the right to maintain an action for 
the cancellation of his subscription, nor, where an action is brought 
for the enforcement of his subscription, may he set up as a defense the 
failure of the corporation to perform.” If a corporation is empowered 
to accept subscriptions on terms, does so, and then fails to perform, 
“the subscriber’s remedy would be an action for the recovery from the 
corporation of the damages he suffered by reason of the nonperform- 
ance.” Bryan vs. St. Andrews Bay Community Hotel Corporation, 
126 S. 142. Stokes, Phillips & Douglas, of Panama City, and James 
N. Daniel, of Chipley, for plaintiff in error. J. M. Sapp, of Panama 
City, for defendant in error. 
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Michigan. 


Appointment of receiver on petition of stockholder. Plaintiff 
alleged that he was a simple contract creditor and a stockholder of the 
corporation for which he succeeded in having a receiver appointed, 
the corporation consenting. It is admitted that the purpose of the 
receivership is to wind up the affairs of the company which has ceased 
business, “cannot pay its debts, has no credit, and is without funds for 
operating.” A judgment creditor intervened, and moved to discharge 
the receiver. The motion was granted.. On appeal the Supreme Court 
of Michigan reverses the order. The bill is addressed to the inherent 
power of the court of equity. It is conceded that plaintiff as a simple 
contract creditor is not entitled to relief, not having exhausted his rem- 
edy at law. The court says that in the absence of exceptional circum- 
stances, such as fraud or breach of trust, the equity court in its inherent 
power may not dissolve a corporation, wind up its affairs, and for that 
purpose alone, sequester corporate property, but continues: “When it 
became apparent, as it did, that the corporation could not accomplish 
the purpose for which it was organized, that it was not possible to con- 
duct business without loss, it thereupon became the duty of the directors 
to wind up its affairs. Their failure to do so with its aggravation of 
loss was a breach of the trust reposed in them by stockholders, and, in 
a sense, a constructive fraud upon them. In such circumstances plain- 
tiff stockholder might appeal to the inherent power of the court of 
equity, and, under authorities cited, be afforded the relief prayed.” The 
court states that nothing was said as to whether or not plaintiff first 
applied to the directors for relief, and no point was made of it, and 
so it passes that question. It is further said: “For the reason that 
courts, at the instance of stockholders, are slow to displace directors in 
management of corporate business and affairs, we emphasize the fact 
that the corporation here admitted the allegations of the bill and con- 
sented to receivership.” Edison vs. Fleckenstein Pump Co., 228 N. W. 
705. George E. Nichols, of Ionia, for appellant. Corwin, Norcross & 
Cook, of Grand Rapids, for appellees. 


Shareholder’s statutory right to inspect corporation’s books will 
not be enforced by mandamus in all circumstances. The Supreme. 
Court of Michigan in reversing the court below and denying a stock- 
holder’s petition for a writ of mandamus to compel his corporation 
to allow him to inspect its books says that before the enactment of the 
statute (§ 11 of Chap. 1 of Part 2 of Act No. 84, Pub. Acts 1921) it 
had held that a stockholder had the right, under the common law, in a 
proper case to inspect, the right being qualified rather than absolute. 
The duty devolved on the stockholder to make it appear that he was 
actuated by lawful and proper motives and that his purpose in seeking 
the information was to subserve the interests of the corporation or his 
personal interest as a share holder. The statutory provision contains 
no such limitation. The court continues: “But the great weight of 
authority sustains the rule that, while the right given by the statute is 
absolute, mandamus is a discretionary writ which will not be issued to 
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enforce such right except for a just cause and a proper purpose.” In 
the instant case the court concluded that the contrary of “‘a just cause 
and a proper purpose” was manifest. Slay vs. Polonia Publishing Com- 
pany, U. S. Daily, March 18, 1930, page 7 (not yet officially reported). 


Minnesota. 


Registered owner of stock, not having legal title thereto, is not 
entitled to vote such stock. The Minnesota statutes provide that a 
sale and assignment for value of corporate stock vests title thereto in the 
purchaser but does not affect the right of the corporation to pay divi- 
dends thereon, or to treat the holder of record as owner in fact, until 
the transfer has been entered on the books of the corporation, and fur- 
ther that the transfer is not valid, except between the parties, until it is 
entered on the books—this for the protection of the corporation and the 
rights of its creditors. A by-law provision of the corporation here in- 
volved, that no assignment of corporate stock shall be effectual unless 
an entry thereof is made in the stock book, has no broader effect than the 
statute. Neither the Minnesota statutes nor the corporation’s charter 
or by-laws contain a provision that transfers of stock shall be made 
only on the books of the corporation. The charter and by-laws, here, 
provide that at elections each stockholder shall have one vote. In an 
effort to obtain control one of the defendants purchased the stock of 
numerous individual stockholders but did not cause the transfers thereof 
to be entered on the books; instead, he procured from each vendor a 
proxy authorizing him to vote the stock at the next annual meeting. 
The proxies so obtained were voted; the validity of the election, or in 
other words, the right of one to vote as a stockholder, either in person 
or by proxy, who has sold his stock the transfer thereof, however, not 
having been entered on the corporation’s books, is in question. The 
Supreme Court of Minnesota, affirming the order below, holds that the 
right of a stockholder to one vote only may not thus be evaded: it is 
provided that each stockholder shall have one vote; by stockholder is 
meant the legal owner of stock; the defendant acquired legal title to the 
stock purchased by him; “he stands in no better position than if his 
stock purchases had been properly entered on the books.” Dennistoun 
et al. vs. Davis et al., 229 N. W. 353. W. R. Werring, of Morgan, and 
A. C. D. Dolliff, of Redwood Falls, for appellants. A. R. A. Laudon, 
of Redwood Falls, and Freeman & Smith, of Olivia, for respondents. 


Montana. 


Agreement by corporation to buy back its issued stock at any 
time on two weeks’ notice. The Supreme Court of Montana assert- 
ing that a corporation may, unquestionably, unless certain conditions ex- 
ist, purchase its own stock, continues: “The general rule undoubtedly 
is that a contract by a corporation to repurchase its capital stock will not 
be enforced after the corporation has become insolvent.” The action is 
to compel performance by the corporation of its agreement to repur- 
chase certain shares of its stock, the contract notice having been given, 
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and the corporation having refused to buy back on the ground that it 
was financially unable so to do. The court says that insolvency is ap- 
parent but that there is no showing that there are any creditors or that 
the enforcement of plaintiffs’ demands will work an injury to any 
stockholder, and concludes: “Where the reason for the rule fails, the 
rule fails, and upon the facts pleaded we see no reason why the plain- 
tiffs are not entitled to judgment, even if the corporation is insolvent.” 
This reverses the judgment below the trial court being directed to over- 
rule the general demurrer to the complaint which, it had sustained. 
Davies vs. Montana Auto Finance Corporation, 284 P. 267. Murch & 
Wuerthner, of Great Falls, and Earle N. Genzberger, of Butte, for 
appellants. Hurd, Hall & McCabe, of Great Falls, for respondent. 


Nebraska. 


Right of stockholder to examine books of corporation. The 
Nebraska statutes are silent on the subject of the right of stockholder to 
examine the books and records of his corporation. The Supreme Court 
of the state, affirming the judgment below granting a preemptory writ 
of mandamus to allow relator, accompanied by an attorney and an 
accountant, to examine all books and records of the corporation relating 
to certain specified matters, is “of the opinion that the common-law rule 
that a stockholder has a right to inspect the books of a state bank at 
reasonable times and for proper purposes is in effect here.” The court 
saying that “under the common-law rule relator might, under certain 
circumstances, have been entitled to see all of the books” but not de- 
ciding the point, believes it reasonable to say that if he were in fact 
entitled to all that was in fact allowed him, he ought not to be penalized 
for asking for more than that to which the district court found he was 
entitled. The relator himself took no exception to the restriction em- 
bodied in the order. State ex rel. Charvat vs. Sagl et al., 229 N. W. 
118. Richard O. Johnson and Chas. E. Matson, both of Lincoln, for 
appellants. George I. Craven, of Lincoln, for appellee. 


New Jersey. 


Merger of a corporation is not equivalent to its dissolution. This 
is a continuation of an action the decision in one of the earlier steps 
of which was digested in THE CorPoRATION JouRNAL of December, 
1927, page 59, under the caption “Action by dissatisfied stockholders to 
enjoin carrying out of duly voted reorganization plan should be season- 
ably brought.” Here, for specific performance under an amendment to 
the bill praying that if injunction be denied the complainant preferred 
stock holders, under their contracts as such, should be paid the par 
value of their share holdings, with arrears of dividends, on the theory 
that the merger operated to dissolve their corporation, the Court of 
Chancery of New Jersey, on final hearing, while retaining the bill for 
possible settlement by it, if necessary, of the subject of compensation 
to complainants without recourse by them to litigation at law, denies 
an injunction and denies specific performance. On the latter phase 
the court disagrees with complainant’s theory and contention, saying 
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that while, superficially considered, it may appear that the results and 
consequences of a merger are similar in some respects to a dissolution, 
nevertheless, on close examination of the General Corporation Act as 
an entirety it is apparent that the Legislature intended to set up two 
methods of dissolution only, one voluntary (Section 31) and the other 
involuntary (Section 56 et seq.), and that either method, by which cor- 
porate existence ends, is entirely apart from the idea of a merger by 
which in effect the corporate lives of the affected separate entities per- 
sist in the resulting unit. “The very provision for appraisal (Section 
108a) proves that dissolution does not result.” Referring to this pro- 
vision the court says that the failure of complainants to apply to the 
circuit court for an appraisal “is their own fault.” Wéindhurst et al. 
vs. Central Leather Co. et al., 149 A. 36. Smith & Slingerland, of 
Newark (White & Simms, of New York City, of counsel), for com- 
plainants. Pitney, Hardin & Skinner, of Newark (Waldron M. Ward, 
of Newark, of counsel), for defendants. 


Ohio. 


On the right of stockholders to examine the books of their cor- 
poration. The present Ohio law provides that “The books of 
account, lists of shareholders, voting trust agreements, if any, and the 
minutes of meetings of every corporation shall be open to the inspec- 
tion of every shareholder at all reasonable times save and except for 
unreasonable or improper purposes.” Prior to the enactment of the 
law carrying the provision as above quoted the statutes provided, simply, 
that “The books and records of such corporation at all reasonable times 
shall be open to the inspection of every stockholder.” In these eight 
actions (disposed of as one) in mandamus to compel permission to 
inspect a corporation’s books and records it is urged by plaintiffs in 
error that the burden of establishing the fact, as a part of his request 
for inspection, that such was not desired for “unreasonable or improper 
purposes” rests on the applying stockholder. The Supreme Court of 
Ohio, affirming the judgment below, disagrees vehemently with this con- 
tention, saying that the real owners of a corporation’s net assets are its 
stockholders, that a real owner has the right to inspect his own property, 
that a corporation’s directors and through them its officers are the agents 
or servants of the stockholders, and that “It is really somewhat diffi- 
cult to consider with patience a proposition (as advanced by plaintiffs in 
error) that is so at variance with the law applicable to the relation of 
principal and agent and master and servant.” The court holds that the 
burden of proof to show “unreasonable and improper purposes” rests 
squarely on the agents or officers objecting, to the inspection. William 
Coale Development Co. vs. Kennedy, 121 O. S. 582. H. H. Hoppe, 
R. H. Patchin, and Fillius & Fillius, for plaintiffs in error. Ford & 
Kiefer, F. D. Templeton, and Cook & Cook, for defendants in error. 


Limited rights of preferred stockholders. In this preferred stock- 
holders action, opposing a plan of reorganization, against the corpo- 
ration and its officers, the Court of Appeals of Ohio, Franklin County, 
rendered judgment for the defendants. We cover but one phase of the 
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Marks and Licenses 


21. FOODS, TOBACCO 
AND DRUGS 


Food and Drug Regula- 
tions 
Permits 
Chemicals and Chemical 
roducts 

Cigars and Cigarettes 
Commercial Fertilizers 
Matches 


Cold Storage 
Containers 
Paints and Varnishes 


Weights and Measures 
Poisons 


22. PROHIBITION 
Permits 


eo While Intoxi- 
cate 


23. UTILITIES AND 
CARRIERS 


Electric Light and 
Power 
Telephone 
Motor Buses 
* Lines 
ny ot and Cable 
Sere ailways 
Railroads 
Water—Power, 
Irrigation 


24. MINES AND MINING 


Minerals 
Non-Metallic Substances 


25. LABOR 


Other Than ““‘Negli- 
nce’ ‘and “Contracts 
ommerce”’ 

ild 


Female 

Convict 

Government Employees 
Unions 

Hours 

Strikes 

Disputes 


2s. CRIMINAL LAW AND 
CRIMES 
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controversy. The court says that in the absence of a statute governing 
the matter the specific provisions of the contract entered into between 
a corporation and those subscribing for its preferred shares control the 
rights to which the latter are entitled, and that if, as here, such contract 
(resolution adopted at a stockholders meeting) provides for preferred 
stock having a 6 per cent cumulative interest or dividend rate, payable 
out of surplus profits or earnings, such preferred stock to have a 
preferred lien on the assets of the company, and there is no provision of 
record giving to such stock any other or further right of participation, 
there is an implied denial to the preferred stock of a right to any further 
or other interest in the assets. The court says “We think that such a 
rule more nearly carries out the intention of the parties than the 
rule suggested by counsel for plaintiffs, to wit, ‘that unless the right 
to share in the assets and surplus of the corporation upon the sale or 
dissolution is specifically denied to the holders of preferred stock by 
the terms of their contract, then they have such right.’” Conceding 
that there are authorities supporting this contention the court thinks 
“that both reason and the weight of authority support the other side— 
at least as to all assets, except those arising from an increase in value 
of corporate property, and it is not claimed that there is any ‘unearned 
increment’ involved in this case.” Hatch et al. vs. Newark Telephone 
Co. et al., 170, N. E. 371. Hedges, Hoover & Tingley, of Columbus, 
for plaintiffs. Wilson & Rector, of Columbus, for defendants. 


Foreign Corporations 


Arizona. 


Fact that foreign corporation was not licensed during negotia- 
tions for lease, being licensed at time of closing, does not invalidate 
lease. The Supreme Court of Arizona, affirming the judgment 
below, says: “We do not think that, because plaintiff was not qualified 
and licensed during the negotiations leading up to the lease, it would 
affect the validity of the lease. It was qualified when the lease was 
executed. That appears to be sufficient.” The lease is for 50 years; the 
lessee California corporation’s 50-year charter expires nine years before 
the end of the lease term: calling attention to the fact that the corpora- 
tion’s charter may be extended for another period, not exceeding 50 
years, and that, by terms of the contract, the lease may be sold or as- 
signed before the expiry of the present corporate life, the court holds, 
citing many authorities, that the fact that the lease period extends be- 
yond the present life period of the lessee corporation does not invalidate 
the lease, and further that no different rule is to be applied, because of 
public interest, as urged by defendants, where, as here, the lessor is a 
municipal corporation. Woodward et al. vs. Fox West Coast Theaters, 
284 P. 350. Moeur & Moeur, of Phoenix, for appellant Woodward. 
Henry J. Sullivan, Austin O’Brien, and William C. Eliot, all of Phoe- 
nix, for appellants City of Phoenix and others. Chalmers, Fennemore 
& Nairn and J. Early Craig, all of Phoenix, for appellee. 
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Kentucky. 


Power of foreign corporation to sell all of its property or prop- 
erty rights located in Kentucky. This is an action brought under 
the Kentucky Declaratory Judgment Statute. A foreign corporation 
owning property in Kentucky and in other states desired to sell, and an- 
other foreign corporation desired to buy, its property located in Ken- 
tucky. The corporation desiring to purchase hesitated because of its 
doubt that the sale would be legal unless the vendor first obtained the 
consent of its stockholders to the sale. The Kentucky statutes provide 
that either a domestic or a foreign corporation, holders of not less than 
three-fourths of its capital stock consenting, may sell all of its property 
or property rights, and that any domestic or foreign corporation, en- 
gaged in the same business, may buy such property. It was contended 
by defendant that this provision is to be interpreted as meaning “all 
of its property in Kentucky” and that the stated consent is essential as 
to the sale of such Kentucky property even though the corporation may 
have vast property holdings without the state that are not to be sold 
and has no intention of ceasing its corporate activities, as is the case 
here. In opposition it was contended that in order to be a legal enact- 
ment, within the power and authority of the Kentucky legislature, the 
statute must be interpreted to mean that the required consent is neces- 
sary only, and then as to the property located in Kentucky only, if a 
corporation desires to sell all of its property and property rights wher- 
ever located, some being located in Kentucky, in contemplation of a ces- 
sation of its corporate business. This latter interpretation was the one 
adopted by the trial court and the Court of Appeals of Kentucky af- 
firms the judgment believing such to be the correct interpretation. Pet- 
roleum Exploration, Inc. vs. Superior Oil Corporation, 24 S. W. (2d) 
259. E. C, O’Rear, and Allen Prewitt, both of Frankfort, for appellant. 
Jouett & Metcalf, of Winchester, for appellee. 


Minnesota. 


An unqualified foreign corporation entitled to sue in state courts 
since it was not “doing (intrastate) business” in the state. Action 
is against a Minnesota merchant (“listed” as described below) under 
a contract, in effect for advertising. The plaintiff-appellee Association 
is a New York corporation “composed of present and former members 
of the military and naval services of the United States, its States, and 
Territories.” It is not licensed to do business in Minnesota. Its busi- 
ness is to enter into contracts with a limited number of merchants in a 
particular “line” in each of a number of communities the merchant 
agreeing to pay to the Association a stipulated small amount per month 
and 10 per cent of completed payments on purchases made of him by 
“members” of the Association, the latter contracting to list and advertise 
the merchant in service papers and other media and to advise its mem- 
bers to patronize the merchant. Representatives solicit contracts by per- 
sonal calls; when signed by the merchant the agreement is sent by mail 
to New York for acceptance there by the Association. The Association 
enters into separate contracts with its members, when they become such, 












Ohio. 
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by which it agrees to pay them 5 per cent of the amount of their pur- 
chases from listed merchants, such contracts being closed in New York. 
The Association owns no property in Minnesota, has no assets, office, 
or place of business within that state, and does no business there other- 
wise than as stated. One defense urged was that as the Association was 
not licensed to do business in Minnesota it was not entitled to maintain 
the action. The Supreme Court of Minnesota affirms the judgment be- 
low holding that the Association is not doing business in the state 
within the meaning of the law requiring qualification. The court says: 
“Interstate commerce is not confined to sale of commodities. The busi- 
ness covered by and done under the contract was interstate.” Associa- 
tion of Army and Navy Stores, Inc. vs. Bruen & Co. (not yet officially 
reported ). 


On the right of a foreign corporation to sue in a United States 
district court sitting in Ohio on a contract made in that state be- 
fore it had qualified to do business there. Such is “the substantial 
question in this case.” The Ohio statutes provide that a foreign cor- 
poration before transacting any business for profit or maintaining an 
action in the state shall procure from the Secretary of State a certifi- 
cate of compliance, and further that every contract made by a foreign 
corporation before complying, affecting its liability or relating to its 
property within Ohio, shall be wholly void on its behalf or on behalf of 
its assigns, but shall be enforceable against it or them. The United 
States Circuit Court of Appeals, Sixth Circuit, by reversing the judg- 
ment below and remanding the cause for a new trial answers the ques- 
tion in the affirmative. The court after saying that “it is difficult to see 
how a contract declared to be wholly void may be validated by the same 
statute as to one of the contracting parties” states that the necessity of 
deciding that point does not arise in the present case as it is the court’s 
duty to follow the construction which the Ohio courts have placed on the 
statutes involved and concludes, after a study of cases decided by the 
Ohio Supreme Court, which it cites and comments on, that “the statutes 
do not vitiate the contract, but merely withhold from the foreign cor- 
poration the right to maintain an action thereon in the state courts until 
it has qualified to do business in that state,” and holds that “It is clear 
that under the David Lupton’s Sons case, 225 U. S. 489, that this re- 
striction of right does not extend to the Federal courts.” Republic 
Creosoting Co. vs. The Boldt Construction Co., decided March 14, 1930 
(not yet officially reported). 


Action against withdrawn foreign corporation. In this action 
the court below held invalid service of process on the designated agent 
of a foreign corporation that had withdrawn from the state while its 
liability to plaintiff, incurred within the state before withdrawal, re- 
mained unsatisfied. The statutes provide for the naming by a foreign 
corporation as a condition precedent to the doing of business by it within 
the state of an agent on whom process against the corporation may be 
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served and for the designation of a new agent in the event of the death 
or removal from the corporation’s principal place of business of the 
old agent. On failure to rename the Secretary of State shall revoke the 
corporation’s authority and then, in connection with prior liabilities, 
process may be served on the Secretary of State. The United States 
Circuit Court of Appeals, Sixth Circuit, reverses, saying that the impli- 
cation is clear that it is intended that in effect, though not so provided 
expressly by statute, the power to serve process on the designated agent 
shall be irrevocable while he is available for tha. purpose as long as 
there are unsatisfied liabilities incurred within the state before with- 
drawal, and, in such case, if the agent die or remove, service may be 
made on the Secretary of State. Kelly et al. vs. The Johnson Nut 
Company, decided February 14, 1930 (not yet officially reported). 


Taxation 


California. 





Gross receipts on which tax on automotive stage line is laid in- 
clude receipts from carrying mail. California imposes a property 
tax on those engaged in the business of transporting passengers and 
property over the public highways of the state based on the gross re- 
ceipts such tax being in heu of other taxes and licenses in connection 
with such business. Plaintiff here is so engaged within the state and, 
for the year in question, a large proportion, but not all, of his gross 
receipts was derived from the carrying of mail, including parcels post 
packages, under contract with the Government. The state levied a tax 
based on the carrier’s entire gross receipts; one of his contentions in 
opposing the tax is that, as an agency of the Federal government, the 
receipts due to his mail carrying contract should be excluded from the 
gross receipts basis. The Supreme Court of California, upholding the 
tax in all respects, says in regard to the particular issue here referred 
to “as was stated in Metcali and Eddy vs. Mitchell, 269 U. S. 514, it 
would seem extravagant to say ‘that an independent private corporation 
for gain created by a State, is exempt from state taxation, either in its 
corporate person, or its property, because it is employed by the United 
States, even if the work for which it is employed is important and takes 
much of its time.’” Plaintiff’s stage line was operated over the public 
highways, between fixed termini, over a regular route, and he accepted 
for transportation for hire such passengers and goods as offered. “The 
tax, as before pointed out, is a tax on the operative property ‘used in the 
business of transportation of persons and property,’ without distinction 
as to the nature of the property transported.” Alward vs. Johnson, 
State Treasurer, 281 P. 389. Simeon E. Sheffey and Sherman Blood, 
both of San Francisco, for appellant. U. S. Webb, Atty. Gen., and 
Frank L. Guerena, Deputy Atty. Gen., for respondent. 


Georgia. 
Georgia income tax law upheld. The Georgia Supreme Court has 
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upheld the legality of the state income tax law (see THE CORPORATION 
Journat for March, 1930, page 138, and for October, 1929, page 17), 
and, the temporary injunction in restraint having been removed, the 
state authorities are proceeding to enforce the law. Notice has been 
promulgated that return and initial tax payment (due by the law on or 
before March 15, 1930) are due on or before June 15, 1930. 


Mississippi. 


Building and loan association not exempt from municipal license 
tax. The Mississippi statutes provide for a state license tax on 
domestic and foreign building and loan associations which “shall be in 
lieu of all other taxes, whether state, county, or municipal (except tax 
on real estate).” It is provided that a municipality may impose a li- 
cense tax in respect of any trade, profession, or occupation carried on 
therein but shall levy no such tax on a building and loan association that 
pays its state tax direct to the state and receives a license from the audi- 
tor of public accounts. Foreign building and loan associations so pay 
their state license taxes ; domestic associations pay their taxes to the tax 
collectors of the counties in which the privilege is exercised. A mu- 
nicipality (Gulfport) provided for a license tax on domestic building 
and loan associations. Action here is for refund of license fees paid to 
the municipality on the ground that it was without authority to impose 
the tax since the state tax is “in lieu of all other taxes,” or, if such 
contention is not upheld, on the ground of discrimination against domes- 
tic corporations in violation of the equality clause of the Fourteenth 
Amendment of the Federal Constitution since foreign associations are 
exempt. The Supreme Court of Mississippi, Division B, affirming the 
judgment below, states that an exemption provision must be strictly con- 
strued against the one claiming exemption and holds that the relief 
from other taxes applies to ad valorem taxes, other than on real estate, 
and says that it is not necessary to pass on the other question since 
even if the foreign association exemption is void the other provisions of 
the law are valid with the result that both domestic and foreign asso- 
ciations are subject to the tax. Gulfport Bldg. & Loan Assn. vs. City 
of Gulfport, 124 So. 658. Gardner, Brown & Blackstrom, of Gulf- 
port, for appellant. Heiss & Heiss, of Gulfport, for appellee. 


Ohio. 


Ohio personal property tax on certain intangibles of foreign cor- 
poration transacting all of its business in Ohio. The Attorney 
General of Ohio was called on recently by the State Tax Commission 
for his opinion as to a foreign corporation’s liability to personal prop- 
erty tax in Ohio on certain intangibles. The Delaware corporation in 
question conducts all of its business in Ohio and its principal accounting 
office is in Cleveland. On listing day it owned a block of stock in a New 
York City bank. The question submitted was: “Is this stock and 
money taxable at Wilmington, Delaware, the domicile of the company, 
or at the principal office designated in Ohio, which is Cleveland?” The 
Ohio law provides that all personal property in the state belonging to 
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corporations, and all moneys, credits and investment in stock, of per- 
sons residing in the state, shall be subject to taxation, and that cor- 
porations (including foreign) shall list for taxation all personal prop- 
erty and moneys and credits within the state. The Attorney-General 
says that the corporation in question resides in Delaware rather than 
in Ohio and that the property in question may be subjected to taxation 
by Delaware (Cream of Wheat Co. vs. County of Grand Forks, 253 
U. S. 325), but is of the opinion that it has no situs in Ohio for 
personal property tax purposes and is not subject to taxation in that 
state unless “it 1s employed in the conduct of the company’s business 
in this State or otherwise used by it in commercial transactions here,” 
and further, in relation to the stock, that “it is immaterial where the 
evidences of such property are held.” 


Texas. 





Franchise tax on domestic corporations based on authorized non 
par value stock held valid. Prior to recent amendment (see para- 
graph immediately following) the Texas statutes provided for the im- 
position of an annual franchise tax on a domestic or a foreign corpora- 
tion measured primarily (there was provision for apportionment, if con- 
ditions called for such) by the amount of authorized capital stock. In 
the case of non par value stock, for the purposes of the tax, the shares 
were to be treated as having the value actually received by the corpora- 
tion for issuance thereof. It was contended, here, in the case of a 
domestic corporation, that the intention was to discriminate in favor of 
corporations having non par value stock and that the primary basis for 
the tax in such cases should be the value, determined, as stated above, 
of the issued shares only. The Supreme Court of Texas, adopting the 
opinion of the Commission of Appeals, holds that the Secretary of 
State was correct in declining to accept the amount tendered (tax com- 
puted on the basis of stock actually issued, only) and to issue a receipt 
or certificate showing payment of the franchise tax, and confirms the 
Secretary’s interpretation of the taxing statutes (now repealed) that 
in the case of stock without par value the primary basis for the tax is the 
value of the entire number of authorized shares computed at the average 
price the actually issued shares brought. Southland Ice Company vs. 
McCallum, Secretary of State, 24 S. W. (2d) 344. J. W. Hassell, of 
Dallas, for relator. Claude Pollard, former Atty. Gen., and Rice M. 
Tilley, Asst. Atty. Gen., for respondent. 


New basis established for Texas annual franchise tax on domes- 
tic and foreign corporations. The basis for the annual corpora- 
tion franchise or license tax for Texas has been changed. For old basis 
see paragraph immediately above. By act (House Bill No. 12, filed 
March 27, 1930, effective April 10, 1930) of the Texas Legislature, 
Laws of 1930 (Fifth Called Session), each corporation, chartered or 
authorized to do business in Texas, is to pay in advance an annual fran- 
chise tax, for the year beginning May 1, “based upon that proportion 
of the outstanding capital stock, surplus and undivided profits, plus the 
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amount of outstanding bonds, notes and debentures, other than those 
maturing in less than a year from date of issue, as the gross receipts 
from its business done in Texas bears to the total gross receipts of the 
corporation from its entire business.” (Capital, etc., status as of pre- 
ceding December 31, and business for prior calendar year.) Non par 
value stock is considered as having the value actually paid for it at the 
time of issuance. Rate: 60c per thousand to one million; excess, 30c 
per thousand. Tax due regularly on or before May 1. Annual report 
due regularly between January 1 and March 15. For tax year ending 
April 30, 1931, report is due on or before August 1, 1930. If a tax 
has been paid for the current year under the old law and a tax as com- 
puted under the new law greater or less than that already paid is shown 
to be due the difference is to be paid on or before August 1, 1930 or 
credited against next year’s tax, as the case may be. 


Some Important Matters for 
May and June 


This calendar does not purport to cover general taxes or reports to other than 
state officials, or those we have been officially advised are not required to be filed. 
The State Report and Tax Service maintained by The Corporation Trust Company 
System sends timely notice to attorneys for subscribing corporations of report and 
tax matters requiring attention from time to time, furnishing information regarding 
forms, practices and rulings. 


Arizona—Report to corporation commission and registration fee due dur- 
ing June——Domestic and Foreign Corporations. 

ArKxansas—Income Tax Return due on or before May 15.—Domestic 
and Foreign Corporations. 

DeLtawarE—Annual franchise tax due between April 1 and July 1— 
Domestic Corporations. 

DomINIon oF CanaDA—Annual summary due between April 1 and June 
1.—Domestic companies having capital stock. 

Fioripa—Annual list of officers and directors due on or before June 1. 
—Domestic and Foreign Corporations. 

Grorcia—Income Tax Return and part of tax due June 15.—Domestic 
and Foreign Corporations. 

I:t1no1s—Annual license fee or franchise tax due on or before July 1 
but may be paid up to July 31 without penalty—Domestic and 
Foreign Corporations. 

Inprana—Annual report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Iowa—Annual report due between the first day of July and the first day 
of August.—Domestic and Foreign Corporations. 

Additional statement due at the time of making the annual report 
in July—Foreign Corporations. 
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Martne—Annual tax return due on or before June 1.—Domestic Corpo- 
rations. 


MississippI—Annual report due on or before June 30.—Domestic and 
Foreign Corporations. 
Missourr—Annual franchise tax due on or before May 15—Domestic and 
Foreign Corporations. 
Income tax due on or before June 1—Domestic and Foreign 
Corporations. 


Montana—Annual report within two months from April 1.—Foreign 
Corporations. 
Annual license tax based on net income due between June 1 and 
June 15.—Domestic and Foreign Corporations. 


NespraskA—Annual report and fee due on or before July 1—Domestic 
Corporations. 

NevapA—Annual list of officers due on or before July 1—Domestic and 
Foreign Corporations. 

New JerseEy—Annual tax return due on or before first Tuesday of May. 
—Domestic Corporations. 


New Yorx—Annual return of net income on or before July 1—Domestic 
and Foreign Business Corporations. 


NortH CAROLINA—Capital stock report to determine amount of franchise 
tax due July 1—Domestic and. Foreign Corporations. 


OrEcon—Annual statement due during June—Domestic and Foreign 
Corporations. 


Ruope IsLanp—Corporate excess tax due on or before first day of July. 
—Domestic and Foreign Corporations. 


TENNESSEE—Annual report and franchise tax due on or before July 1.— 
Domestic and Foreign Corporations. 


Unitep States—Second installment income tax due June 15.—Domestic 
Corporations and Foreign Corporations having an office or place 
of business in the United States. 


Utran—Annual License Tax Report due on or before July 1—Domestic 
: and Foreign Corporations. 
Vircinra—Income tax due on or before June 1—Domestic and Foreign 
Corporations. 
WasHINGTON—License tax due on or before July 1.—Domestic and 
Foreign Corporations. 
West VirGINIA—Tax statements due on or before July 1—Domestic 
Corporations. 
Annual license tax due on or before July 1—Domestic and For- 
eign Corporations. 
Fee to state auditor as attorney in fact due on or before July 1. 
Foreign and Nonresident Domestic Corporations. 
Wisconstn—Income Tax due on or before June 1—Domestic and For- 
eign Corporations. 
Wyomi1nc—Annual statement and license tax due on or before July 1.— 
Domestic and Foreign Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business 
The Corporation Trust Company publishes the following 
supplementary pamphlets and forms, any of which it is al- 
ways glad to send without charge to readers of The Journal: 


What Constitutes Doing Business. (Revised to April, 1930). A 208-page 
book containing brief digests of decisions selected from. those in the 
various states as indicating what is construed in each state as “doing 
business.” The a $ are arranged by states, but a Table of Cases 


igest 
and a Topical Index make them also accessible either by case name 
or topic. 


Questionnaire on Business Outside State of Organization. This is a 
form for attorney’s use in determining when a corporation should be 
qualified. The questions are those which will usually bring out the 
points necessary to be considered. 


Why a Transfer Agent? The question of why corporations, even those 
of small capitalization or with inactive or closely held stock, are 
safer when their stock records are in the hands of an experienced 
transfer agent is answered in this pamphlet by actual incidents from 
the experiences of different corporations. 


Why Corporations Leave Home. This is an informal discussion, from 
the business man’s point of view and in layman’s language, of why 
sO many business companies are organized under the laws of Dela- 
ware instead of in their home states. While primarily for laymen, 
lawyers also may find this pamphlet useful when considering the 
matter of what state to choose for incorporation of a client’s business. 


Analysis of Delaware Amendments of 1929. In this especially prepared 
pamphlet the full text of all provisions, both of the corporation law and 
the franchise tax law, which were changed by the amendment of 1929 
is so presented as to show (1) the law as it stood before amendment; 
(2) matter repealed; (3) new matter. Then, immediately following 


each section changed, is a short, clear explanation of the reason for and 
effect of the change. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, the 
attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


Special Reports. When cases are decided that seem to be of some par- 
ticular interest or significance in connection with the matter of doing 
business by foreign corporations, The Corporation Trust Company 
sometimes issues one of these special reports. One on the Southwest 
Company case is now available. 


Transfer Requirements Chart. This supplement to The Stock Trans- 
fer Guide and Service shows the classifications into which requests for 
stock transfer are divided and how the principal requirements for each 
classification may be determined, either by the transfer agent or the 
individual desiring transfer made. 
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Let Us Save You Time 
At Albany 


HE Corporation Trust Company maintains its own 

agent at Albany for the purpose of expediting the 

business of attorneys and their clients at the New 
York State Capital. 


He will ascertain for attorneys immediately, and report by 
telephone or telegraph, the availability of a corporate name; 
will file certificate of incorporation and take care of all 
details; will investigate and report status of corporations in 
state departments; will procure information from state 
departments, certified copies of documents, etc. 


Communications may be addressed directly to the Albany 
Agent, 180 State Street, Albany, N. Y., Telephone 3-2324, 
or the Buffalo Agent, Ellicott Square Bldg., Telephone 
Seneca 6162, or any other office of the system. 


In all matters relating to the incor- 
poration, qualification, statutory repre- 
sentation and maintenance of corpora- 
tions the policy of The Corporation 
Trust Company is to deal with members 
of the bar exclusively. 


THE CORPORATION TRUST COMPANY 
120 Broadway, New York 
Affiliated with 
The Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 
i , 112 W. Adams St. Philadelphia, Fidelity-Phila. Tr. Bldg. 
Spicaeo. Oliver Bldg. Boston, Atlantic Nat’! Bk. Bldg. 
Washington, 815 15th St. N.W. (The C tion Trust, Incorporated) 
Los Angeles, Security Bidg. St. Louis, Fed. Com. Trust Bldg. 
Cleveland, Union Trust Bid ° Detroit, Dime Sav. Bank Bldg. 
Kansas City, R. A. Long Bldg. Minneapolis, Security Bldg. 
San Francisco, Mills Bldg. Baltimore, 10 re St. 
Chnamaath Union Central Life Bld five re ao sents St 
inci ti, ra e b any Agency, . 
Portland, Me., 281 St. John St. - Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Company 
1 West Tenth Street, Wilmington, Delaware 
30 Dover Green, Dover 
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A 


$148,100.00 
Amendment 


A tax of $148,100.00 was paid 
to the State of New Jersey for 
the recent filing of an amend- 
ment to the certificate of incor- 
poration of the Indian Territory 
Illuminating Oil Company, re- 
classifying its original stock and 
increasing its capital by the 
creation of 5,500,000 shares of 
class A stock without par value. 
The only filing fee ever paid in 
New Jersey in excess of that 
amount was that paid by the 
United States Steel Corpora- 
- upon the increase of its 

ital in 1901. 

he fact that counsel for the 
Indian Territory Illuminating 
Oil Company entrusted the 
handling of all details at Tren- 
ton to The Corporation Trust 


Company emphasizes again the 
fact that The Corporation Trust 
Company is of great assistance 
to attorneys not alone in incor- 
poration or qualification, but in 
all the miscellaneous corporate 
actions that have to be taken 
from time to time, such- as 
amendment, withdrawal, rein- 
statement, etc., etc.; and also 
that, although The Corporation 
Trust Company handles for at- 
torneys most of the important 
corporate matters under the 
Delaware law, it is of equal 
assistance in all such matters 
under the laws of any state or 
territory of the United States, 
or any province of Canada. 

Able lawyers employ able 
lieutenants. 


THE, CQOREORATION TRUST COMPANY 


120 Broadway, New York 
Affiliated with 
Che Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams St. 
Pittsburgh, Oliver Bldg. 
Washington, 815 15th . 3 a Ww. 

Los Angee; qoary 5 dg. 
Cleveland, Union Trust B € 
Kansas City, R.A. i " ig. 

San Francisco, Mills B 

Atlanta, Healey Bldg. 

Cincinnati, Union Central Life Bldg. 
Portland, Me., 281 St. John St. 


Philadelphia, Fidelity- Phila. Tr. Bldg. 
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The Corporation Trust, Incorporated) 

St. Louis, Fed. Com. Trust Bldg. 

Detroit, Dime Sav. Bank Bldg. 

Minneapolis, Security Bldg. 

Baltimore, 10 Light St. 

Camden, N. J., 328 Market St. 

Albany Agency, 180 State St. 

Buffalo Agency, Ellicott Sq. Bldg. 


The Corporation Trust Company 
1 West Tenth Street, Wilmington, Delaware 
30 Dover Green, Dover 
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